
 

A. Market Power as Evidenced in CVS Company Documents, and by Actual 
Exercise of Market Power by CVS         

  
1. The Defendants’ March, 2002 Agreement and 

Contemporaneous Analytical Documents are Strong Evidence Both of 
CVS’s Anticompetitive Intent and Ability to Exercise Its Market Power  

 
CVS company documents analyzing the market are important evidence of market 

structure, and strongly reinforce Plaintiff’s contentions concerning the geographic and 

product markets, CVS’s market position and entry conditions.1  Defendants’ anti-

competitive conduct is also important evidence concerning market structure and power. 2   

The March 2002 CVS/Anchor agreement provided for CVS’s purchase of the customer 

prescription files of Anchor store #114 and the closing of the Anchor store.  CVS store 

#2204 and Anchor store #114 were only .2 mile distant from one another. 3  At the time 

of the acquisition, Anchor store #114 had more prescription business than did CVS store 

                                                 
1 CVS argues that documents prepared by CVS executives in the ordinary course of business are inferior as 
evidence to economic modeling by its hired litigation economist using a narrow subset of data.  Common 
sense and case law suggest that reality and business persons’ perceptions trump economists’ models 
developed for litigation. As the Second Circuit explained in Todd v. Exxon, 275 F.3d at 205: “Industry 
recognition is well established as a factor that courts consider in defining a market. . . .[W]e assume that the 
economic actors usually have accurate perceptions of economic realities."  Considering facts analogous to 
the instant case, the court in Ansell Inc. v. Schmid Labs., Inc., 757 F. Supp. 467, 471-75 (D.N.J. 1991), 
noted that the defendant hired a statistics compilation company to develop data on competitors' pricing. The 
Court emphasized that the consultant "maintains its data separately for sales of latex condoms to U.S. retail 
outlets," and used this information in finding that this was an "economically distinct market segment" from 
the broader market for wholesale distribution of condoms.”   See also  Rothery Storage v. Atlas, 792 F.2d 
210, 219 n.4 (D.C. Cir. 1986); Federal Trade Commission v. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 
1997) (where the Court relied heavily on Defendants’ market documents to find an office superstores 
product market despite the fact that many non-superstore outlets sold the same products). 
2 Plaintiff’s position is that  Defendants’ March 2002 agreement for a CVS “file-buy” from the Anchor 
Pharmacy in the Palisades neighborhood involved egregious anticompetitive behavior – a naked restraint of 
trade – that should be judged using abbreviated per se or truncated rule of reason (“quick look”) analysis. 
As explained elsewhere, the CVS/Anchor agreement did not involve CVS acquisition of significant hard 
assets, or a business integration leading to some new product, an increase in efficiency, or new customers.  
In essence, CVS and Anchor agreed that CVS would pay a “premium” for market power, so that Anchor 
would pull its business out of the neighborhood, leaving the local pharmacy business to CVS.   
See Plaintiff’s Motion for Partial Summary Judgment filed Aug. 2, 2004.   
3  Attached is the internal CVS transaction analysis that preceded the agreement, CVS 
000601-11. 



#2204.4  The language of the agreement was specifically aimed at eliminating 

competition between Anchor and CVS in the Palisades neighborhood.5   

The March, 2002 CVS/Anchor file buy agreement, and contemporaneous 

analyses of  CVS company executives, make it clear that CVS believed that it could 

retain the great bulk of Anchor’s customers in D.C.’s Palisades neighborhood.  

Elimination of Anchor as a rival and the virtual purchase of Anchor’s cus tomers was the 

rationale for the transaction.  The acquired Anchor prescription files had value to CVS 

only to the extent that they transferred Anchor’s position in the local market.  If CVS 

executives had believed they could retain only a trivial percentage of Anchor pharmacy 

customers because of switching to other competitors, then the value of the files to CVS 

would also have been trivial. 6    

CVS executives analyzed the expected financial consequences of the Anchor 

acquisition, and explained in CVS internal documents that CVS anticipated significant 

growth in revenues and profitability from the expected capture of most of Anchor’s 

customers.  The documents do not mention any benefit to CVS from business integration 

or development of better products or services.7    

                                                 
4 A comparison of the prescription business of the CVS and Anchor stores is at CVS 
000603. 
5 Plaintiff has provided to the Court the CVS transaction file, CVS 000001-000047c, 
which includes the March, 2002 CVS/Anchor agreement.  The main body of the March 
agreement is at CVS 000006-16. 
6  See the “Retention Sensitivity” analysis in the “File Buy Proforma” at CVS000038, 
which explains that the value of the CVS/Anchor transaction depends on the expected 
number of retained Anchor customers. 
7  Incremental revenues were projected to grow from $2,065,400 in 2002 to $2,728,499 in 
2005, while incremental net earnings were projected to grow from $157,716 to $235,602.  
The overall pick-up in net earnings over the 4-year period was determined by CVS to be 
$774,350.  Based on a 90 percent retention rate for Anchor #114 customers, assumed 
throughout CVS’s analysis of the acquisition, return on invested capital (“ROIC”) was 



The March, 2002 CVS/Anchor file buy agreement and contemporary CVS 

analytical documents reflect a sophisticated understanding of local market structure by 

CVS executives.  CVS executives believed that CVS could retain the great bulk of local 

Anchor pharmacy customers, which reflects a CVS analysis that the local Anchor 

customers had few alternatives.  In other words, the documents are evidence that CVS 

believed it was buying market power.     

  The evidentiary weight of the 2002 CVS retention projections for CVS store 

#2204 is not seriously undermined by the fact, emphasized by CVS counsel, that some 

customers chose to shop elsewhere after March, 2002. 8  The evidence includes, among 

other things, a very substantial quality decline at CVS store #2204 during the post-

acquisition period, which is tantamount to a substantial price rise to all customers that is 

hard to quantify.9  The effective price rise is one obvious explanation for the actual loss 

of customers exceeding the customer loss estimates of CVS executives in 2002.10  

                                                                                                                                                 
projected to increase from 43.0% to 76.4%. See CVS 000030. The PowerPoint 
presentation used to justify the deal to CVS corporate management indicates that CVS 
expected to retain 90% of the former Anchor customers. See CVS 601-613, at page 603.  
A “File Buy Proforma” contains a “Retention Sensitivity” analysis that projected that 
CVS would earn substantial profits even if it should fall somewhat short of retaining the 
full 90% of Anchor customers.  (See CVS000038)   (The same “File Buy Proforma” 
discussion of “Retention Sensitivity” underscores the point that the Anchor files had 
value to CVS only to the extent they carried with them Anchor’s strong position in the 
local market.) 
8 CVS and its retained expert, Dr. Harris, say that the CVS executives were befuddled in March, 2002, and 
not perfectly prophetic concerning retention of Anchor customers.  CVS would improperly ignore the 
market perceptions of the CVS executives.  See Harris Report at paragraph 106.       
9 The evidence indicates that the effect of the quality decrease is much more severe than the a "small but 
significant and nontransitory" increase in price referred to in part 1.11 of the FTC/USDOJ Merger 
Guidelines.   Even if the price equivalent of the quality decline were yet greater, and the loss of customers 
greater, reflecting questionable judgment by CVS managers with regard to achieving customer satisfaction, 
that does not affect the validity of the initial projections by CVS executives, which assumed only relatively 
mild quality decline or price increase.  
10 In discussing “lost” customers, CVS unreasonably allocates all lost CVS store #2204 customers as 
former Anchor customers, and none as former CVS customers, and then speaks misleadingly of the high 
percentage of former Anchor customers lost. That exaggerates the percentage of loss of customers by about 



  2.   Evidence of CVS’s Assessment of CVS Store #2204’s Power over Price  

  Further evidence of market structure and CVS market power is found in CVS 

documents concerning pricing to cash customers.  The CVS pricing policy is dynamic11 

in that it asks a question that is at the core of antitrust analysis of market power: how high 

a price can CVS store #2204 charge its cash customers12 for pharmaceuticals without 

risking an unprofitable loss of customers to a competitor?  (Cash customers are about 

10% of all pharmaceutical customers at CVS store #2204.13)   

  In the ordinary course of business, CVS identifies the primary competitor (and, 

sometimes, a secondary competitor) to each of its stores, including CVS store #2204, for 

the purpose of deciding what CVS price zone (pricing for pharmacy cash customers) to 

use for each store.  For example, if a CVS stores faces a Wal-Mart or Walgreens, 

historically low-pricers, as its chief pharmacy competition, then as a matter of necessity 

the CVS store is assigned a zone with lower CVS prices.14  If the CVS store faces a Rite-

Aid as its primary competitor, historically a high-pricer in CVS’s opinion, then the CVS 

store may be placed in a “Rite-Aid” price zone and will have higher than “standard zone” 
                                                                                                                                                 
double. In reality a quality decline could equally affect loyalty of both CVS and Anchor customers.  The 
relationship of 1,076 prescriptions to 1,450 is about 75%, suggesting an overall 25% loss of customers.   
11 As used in this Memorandum, “dynamic” means sensitive to potential change.  CVS pricing policy 
considers whether changing prices in a locality will be profitable. 
12 As used in this Memorandum, “cash customers” means customers who pay for pharmaceuticals 
themselves rather than through insurance or government programs. 
13 “In fact, cash sales is a little bit more than 10 percent of total sales.”  Harris deposition, 
at252. Dr. Harris apparently derived his testimony from documents CVS 079833-40.  
14 Q If a store similar to the [CVS] MacArthur store, not necessarily the MacArthur 
store, is in a zone that is not the standard zone for independents but the zone for 
Walgreen's or supermarkets, is it likely, if you know, whether a product like 
Lipitor would be priced differently in the different zones? 
A Yes, it could be.  It could be priced differently in a different price zone. 
Q And when you say could be, what would the difference turn on? 
A It depends on where the competitors are.  The market drives the price.  If 
Walgreen's is $50, we feel a need we should be $49.  Shea deposition, at 33.  See 
also Shea deposition at 64-6, 103-5. 



prices.15  In the District of Columbia, a further example of CVS’s pricing flexibility is 

that CVS uses so-called "High Third Party" pricing zones, primarily in the NE and SE 

parts of DC, where CVS’s cash prices are higher than in the “standard” zone, supposedly 

because of the relatively low percentage of cash customers as opposed to insured 

customers.   

  CVS store #2204 has been, and still is, assigned to the “standard” zone, where 

CVS pharmacy prices are generally lower than in the “Rite-Aid” or “High Third Party” 

CVS price zones.  The “standard zone” pricing for CVS store #2204 was determined by 

assessing which, if any, competitors had an effect on CVS store #2204’s business.16  

Competitive assessment documents prepared prior to the Anchor transaction list 

“independent,” a reference to Anchor store #114, as the primary pharmacy competitor.  

Because its primary competition was from an “independent,” Anchor, CVS store #2204 

was placed in a “standard” price zone. 17  As indicated above, the standard price-zone is 

not the highest price zone used by CVS in the District of Columbia: the higher priced 

“Rite-Aid” or “High Third Party” CVS price zones are used for some CVS pharmacies in 

                                                 
15 A . . . Rite Aid, for example, that price zone would be higher than standard. 
Q Higher? 
A Yes, because Rite Aid's prices are very high.  We don't go anywhere near where 
they are with their high prices, but we price below them in that Rite Aid zone.  By 
doing that, that makes that [CVS pricing] zone a bit higher than the other ones.  
Shea deposition, p108-9.   See CVS 079390, showing the CVS Rite-Aid zone 
stores. 
16 See Exhibit 2 to the Reardon deposition, CVS 006386, and Exhibit 3 to the Reardon deposition, CVS 
079263-CVS079265. Also see Reardon deposition at 64, 73-74, 87-88.  See also the deposition of the 
District Manager in charge of CVS 2204 between January and July of 2002, Robert Chocola, at 47-48: “Q: 
Okay. I guess prior to March of 2002, do you recall which competitor was the primary competitor for store 
2204? A: I would say – I don’t know what was on a document. But from my perspective, I thought Anchor 
was the primary competitor…when it came to prescriptions, I would say Anchor.” 
17 In a standard CVS price zone, prices are determined simply by adding a fixed mark-up over cost, without 
reacting to either relatively high or relatively low pricing by competitors, a practice that in itself reflects 
market power.  Mr. Shea referred to it as a “default” price zone.  Shea  deposition, at 108.  



the District.  Obviously, CVS is free – notwithstanding the adverse inference that could 

be drawn in this litigation --  to do a further competitive assessment and decide that CVS 

should be removed from the “standard” price zone and placed in a higher priced “Rite-

Aid” or “High Third Party” CVS price zone.  

  Even after the CVS/Anchor transaction and the elimination of Anchor as a 

competitor to CVS store #2204, the next closest pharmacy, Rite-Aid store #3873 on New 

Mexico Avenue, was never referred to in ordinary course of business CVS company 

documents as a price-constraining competitor.  In fact, CVS documents prepared in late 

2003 list CVS store #2204 as having no primary or secondary competitors.18  This 

suggests that, following the Anchor file-buy, CVS viewed the sole price-constraining 

competitor to CVS store #2204 as having been removed – just as planned. 

                                                 
18 See Exhibit 4 to the Reardon deposition, CVS79741. Sue Reardon, CVS’s Regional Sales Manager for 
Northern Virginia and D.C., explained why the post-transaction CVS documents describe CVS 2204 as 
having no primary or secondary competitors, despite the existence of a Rite Aid less than .2 miles away: 
Q: Okay; so based on your understanding of this document, 2204 is listed as having none under revised 
primary competitor and none under secondary competitor? 
A: Correct. 
Q: Okay; and to your knowledge, is that correct for Store 2204? 
    *** 
A: For the parameters which we measure this for competitors, yes, this would be correct. 
    *** 
Q: And again, same question: when you say that this is correct, do you take into account the Rite Aid 
Pharmacy on New Mexico Avenue? 
A: No, I wouldn’t take that into account because the radius is too far the way we measure proximity to our 
locations. 
Q: When you say the radius is too far, what do you mean by that? 
A: Well, it can be somewhat subjective for a pharmacy supervisor when they’re filling this out, but we’re 
looking within a fairly tight radius when we’re assessing who’s our primary competitor and who’s our 
secondary competitor. So I would sense that when Erika completed this report, Rite Aid is just too far out 
away from this location to be considered within that radius.”  Reardon deposition at 92-95.  

Note that shortly after the Reardon deposition CVS “revised” this assessment as reflecting a 
“mistake” following a communication from Sue Reardon to Ronnie Pope, to state that the primary 
competitor to CVS 2204 was an “Independent” pharmacy and that Rite-Aid was a “secondary” competitor. 
See Pope deposition at 125-134.  Pope revised nothing else on the document and could point to no evidence 
to support this change, other than a discussion with Reardon after her questioning by Plaintiff’s counsel at 
her deposition. 



  Data received from Rite-Aid confirm that CVS store #2204 and Rite Aid store 

#3873 are not close competitors.  Rite Aid data show that less than 6 percent of Rite Aid 

store #3873’s transactions are with customers in the relevant geographic market defined 

by Plaintiff’s expert economist, Dr. Eric Gaier.  Rite Aid data also show that customers 

come from a close area surrounding the store, with 75 percent of Rite Aid store #3873’s 

transactions being attributable to customers within one-and-a-half miles of Rite Aid 

#3873.  Thus, despite Rite Aid’s proximity to CVS store #2204, the data show that it 

serves a different group of customers.                               

  CVS’s internal price zone documents never mention any of the pharmacies yet  further away from 

CVS store #2204 than Rite-Aid store #3873 as relevant to power over price, for the simple reason that CVS 

executives believe that customers will not turn to more distant stores as alternatives.  CVS and expert Dr. 

Barry Harris make much of their hypothesis, ungrounded in evidence, that stores more distant than Rite-

Aid are close enough that they ought to offer competition to CVS store #2204.  That speculation is of 

insignificant weight compared to pricing decisions by CVS executives in the regular course of business.19  

CVS’s price zone placement for CVS store #2204 is evidence that addresses a question at the essence of 

antitrust analysis of market power: how high can CVS store #2204 profitably price pharmaceuticals to cash 

customers, taking into account actual constraints on pricing from a relevant competitor or competitors?  

The answer is clear: without the pricing constraints of any local competitor CVS is free to move CVS store 

#2204 into a new “Rite-Aid” or “High Third Party” pricing zone and charge more.        

3.   Evidence of Actual Exercise of Market Power by CVS  

                                                 
19  CVS submitted Dr. Harris’s affidavit in support of its motion, and the only facts he swears to concern 
pharmacies he says are less than 2 miles or 3 miles from CVS # 2204.  His view of distance exalts 
abstraction over reality, in that straight line distances are used.  Straight line distances would be useful only 
if customers could travel in a straight line, like birds.  Use of the commercial Mapquest service shows that 
in the world of reality at least one pharmacy that Dr. Harris says is 2 miles away is actually more than 3 
miles away for real world customers who use automobiles or sidewalks, and that Dr. Harris’s distance 
calculations generally fail to match real travel distances.       



Plaintiff offers evidence that CVS has already effectively raised prices for 

pharmaceutical products at CVS store #2204 following the CVS/Anchor transaction.  

That evidence demonstrates only part of CVS’s potential power to raise price and reduce 

quality, but it is a telling demonstration of exercise of market power that is sufficient to 

defeat CVS’s motion for summary judgment.  As explained in  Todd, 275 F.3d at 206, 

“[i]f a plaintiff can show that a defendant's conduct exerted an actual adverse effect on 

competition, this is a strong indicator of market power. ”20 

CVS company documents indicate that CVS substantially reduced its ad hoc 

“meeting competition” discounts (“cash overrides”) at its Palisades store following the 

Anchor “file-buy” acquisition, while increasing such discounting on a citywide basis.  

Cash overrides were discussed by CVS witness Michael Shea at his deposition. 21  “Cash 

override” refers to situations where cash-paying pharmacy customers (as opposed to 

those who purchase a prescription pursuant to an insurance plan) object to the price of a 

particular drug based on a better price at a nearby store.  In such situations, in order to 

keep the customer and the potential sale, the store pharmacist (in consultation with a 

                                                 
20 See also  Tops Mkts., Inc. v. Quality Mkts., Inc., 142 F.3d 90, 98 (2d Cir. 1998) (stating that market 
power "may be proven directly by evidence of the control of prices . . . or it may be inferred from one 
firm's large percentage share of the relevant market"); Toys "R" Us,  221 F.3d at 937 (stating that market 
power may be proven "through direct evidence of anticompetitive effects" or "by proving relevant product 
and geographic markets and by showing that the defendant's share exceeds whatever threshold is important 
for the practice in the case")  
 
21  CVS cash override documents include CVS06218-9, among others.  “The 
pharmacist at that point, once that price is arrived at, has the option to override the 
price.  They can go up or go down to zero in the store.  They can override the price 
. . . . The only reason they would do that is if a customer said, hey, you know, I see 
a better price in the market and Walgreen's is selling it for $7.99.  You're $9.99.  
The standard operating procedure in the stores is to, A, verify the price of the 
competitor by calling them, and secondly, get approval through your DM.  And if 
the DM approves the override, they can then perform a cash override that one time 
on that one fill and that's that.” Shea deposition at 119-20.  



manager) has discretion to override the price that emerges from the CVS zone pricing 

system.   Such discretionary discounts are called “cash overrides” by CVS and are 

tracked by CVS on a store-by-store basis with regard to volume and amount.22 

Plaintiff’s expert, Dr. Gaier, calculated the volume of cash overrides and 

determined that comparing the period prior to the CVS/Anchor transaction to the period 

afterward, there is an 82 percent reduction in the cash overrides that were offered to 

consumers.  Dr. Gaier examined whether there were any similar changes in the rate of 

cash overrides in Washington, D.C. as a whole.  His analysis reveals that during the 

period in which CVS store #2204 reduced cash overrides by 82%, city-wide cash 

overrides actually increased  by some 28%.23   The reduction in cash overrides at CVS 

store #2204, commencing immediately after the CVS/Anchor transaction, is evidence of 

an exercise of market power. 

Other evidence indicates that CVS store #2204 received many customer 

complaints after the March, 2002 CVS/Anchor acquisition, but that management’s 

response was meagre, with little pressure to improve.  This evidence includes CVS 

company documents, as well as deposition testimony from CVS executives.   

In the first few weeks following the acquisition, former pharmacy customers of 

Anchor 114 reportedly complained about long wait times at CVS store #2204.24  In 

subsequent months, CVS store #2204 exhibited a variety of service problems, including a 

lack of sufficient stock in the pharmacy, quality assurance issues in filling prescriptions, 

                                                 
22 Shea deposit ion, ibid. 
23 First Gaier deposition at 69-72.   
24 See the Goldstone deposition at 148-149. 



and long wait times for prescription customers.25 According to feedback received from 

customers, the store fell behind on a number of CVS’s indicators of service quality.26 

Despite problems having surfaced as far back as mid-2002, evidence shows that CVS 

store #2204 was still experiencing problems with service in March of 2004.27  The 

deposition testimony of Regional Sales Manager Sue Reardon provides details 

concerning customer service issues,28 as does deposition testimony provided by Ronnie 

Pope, the District Manager in charge of CVS store #2204 from December 2002.29 

CVS customer feedback documents provided notice to CVS management of 

customer complaints of low service quality at CVS store #2204 following the Anchor 

acquisition.  CVS tracks customer complaints regarding store performance through what 

CVS calls a “Triple SSS” program, which stands for “stock, shop, and service.”30  The 

Triple SSS program quantitatively measures customer complaints on a series of specific 

                                                 
25 See the Reardon deposition at 17-20.  Also see CVS customer feedback reports, CVS79817-
CVS79831. 
26 See the deposition of Ronnie Pope at 35-36, 42. Mr. Pope was the District Manager in charge of CVS 
store #2204. 
27 Id. at 47-50. Also see CVS customer feedback report, Problem ID 0159133, dated March 3, 
2004, CVS79821. 
28 “Q: To your knowledge, has Store 2204 ever been identified as a store with customer 
service problems or issues? . . .A: ..I picked up 2204, I believe in April of 2002. That’s 
when it was realigned, and from the time I picked it up until just before Christmastime, 
around November, December of that year, up until that point, it was a problem store. . . 
.There were some issues in front store lines at the checkout, and there were some issues 
in the pharmacy regarding prescription wait time.”  Reardon deposition at 16-17.  
29 “Q: Going back to Store 2204, you said that you thought the main two issues in 2002 
were in-stock and service. What was your recollection of what the in-stock problems 
were?  
A: They didn’t have the merchandise for the customers.   
Q: What about you said service, what about the service? A: Had bad cashiers. Q: What do 
you mean by bad cashiers?  
A: Rude to the customers, were not respondent to the needs of the customers, and needed 
to be reeducated as far as customer service, how to deal with everyday business 
operations.”  
See Pope deposition at 46-47. 
30 Reardon Deposition at 15. 



metrics, including “stock Rx,” “prescription wait time,” “prescription ready when 

promised,” “courteous and professional pharmacy staff,” and “addressed by name 

(Rx).”31   

CVS’s Ronnie Pope explained that CVS seeks a 85 score on each metric.  Stores 

with scores below 85 are identified as “challenge stores,” i.e., stores with customer 

service problems.32  According to feedback received from customers, CVS store #2204 

fell behind on a number of CVS’s indicators of service quality following the Anchor 

acquisition. 33  An analysis prepared by Dr. Eric Gaier as an addendum to his report 

showed that in the months following the acquisition, 34 store #2204’s pharmacy metrics 

were consistently below 75, a significant decline from pre-acquisition scores.  Dr. Gaier’s 

analysis took into account CVS source documents on CD 79812 (electronic monthly 

triple s scores produced to Plaintiff by CVS on a Compact Disk).35   

CVS also tracked and reviewed numerous narrative customer complaints 

regarding a variety of service problems including poor organization and lost 

prescriptions.36 

                                                 
31 See, for example, CVS 079789. 
32 Pope deposition at 36. 
33 Pope deposition at 35-36, 42. 
34 Through August, 2003. 
35 Triple SSS scores did begin to improve after June 2003 (which coincides in time with 
the filing of the Plaintiff’s complaint).   
36 CVS documents show that a customer in September 2002 observed: 
“The prescription I needed filled tonight was very important. Without it I become very 
dizzy and disoriented. Because it’s so important I called Pharmacy #2204 on MacArthur 
Blvd. earlier in the day to ensure the meds were in stock and my prescription had been 
received. I was told over the phone everything was in order to be picked up tonight. 
When I arrived, however, I was told there was no record of the prescription and, because 
it was the first one for this particular med, I could not be given even one tablet until the 
problem could be corrected the following day. The pharmacist admitted to me that their 
business is in such disarray (which I could plainly see during the 30-minute time period I 
was there) that he isn’t surprised if the prescription fell through the cracks…It’s really a 



Service problems at CVS store #2204 were not confined to complaints from 

customers about quality control issues, stock availability, and long wait times for 

customers. Testimony from CVS employees indicates that there appears to have been a 

general lack of attention paid to the condition of the pharmacy at CVS store #2204.  

Robert Chocola, who was the Regional Manager in charge of CVS store #2204 between 

January 2002 and July 2002, offered testimony concerning the condition of CVS store 

#2204.37   Mr. Pope testified that although he reported service problems at CVS store 

#2204 as far back as December 2002, CVS field management appears to have done little 

to address these service concerns.38 

                                                                                                                                                 
shame – this way of doing business.”  See CVS customer feedback report, Problem ID 
00936211, CVS 079822. 
Another customer in March of 2004 stated: 
“The service at the Pharmacy of your store on MacArthur Blvd in NW Washington, D.C. 
#2204 is consistently becoming worse by the day. 1. Prescriptions are rarely ready when 
promised e.g., my wife called one in on Tuesday was told Wednesday. She went on 
Friday, and it could not be found. Finally – four days after calling it in – it was ready on 
Saturday. 2. The wait for service at the counter can be an hour or more…3. The last time 
I was there, I witnessed a woman who returned because she had been given the wrong 
prescription the previous day…It’s an absolute disaster, and nobody seems concerned 
enough to do anything about it.”  See CVS customer feedback report, Problem ID 
01539133, CVS 79821. 
37 “The pharmacy, the condition of the pharmacy, the shelves needed to be cleaned. There 
were some cleaning issues that I had a problem with. I remember that. When I go to the 
stores, I like to see clean and neat because it’s something that – you know, it’s just – if 
you’re going to work 40, 50 hours a week in a store – or whatever it is – it might as well 
be clean and neat for the employees and the customers.” Chocola deposition at 33. 

38  Q: Did you write anything up for it, either the game plan or the 2003 goals? 
A: I had the agenda what we were going to discuss, and each of my counterparts were to 
present      their part. 
Q: So, did Mr. Fidel make a presentation about his views about the pharmacy? 38 
A: Actually, he did not, no. 
Q: Did Mr. Fidel ever give you anything written about his observations or 
recommendations regarding the pharmacy? 
A: No 
    *** 



The decline in customer service and the decline in competition-based discounting 

reflects a substantial increase in the de facto price that CVS store #2204 charged 

customers for pharmaceutical products after the CVS/Anchor transaction, and indicates 

exercise of market power.  See Todd v. Exxon Corp. and other cases cited earlier.   

In short, the evidence of CVS’s post-transaction exercises of market power 

support a finding that the company had market power and the ability to exercise it.  Of 

course, for purposes of CVS’s summary judgment motion it suffices for Plaintiff to point 

out that the evidence of exercise of market power raises issues requiring trial.  To support 

its motion for summary judgment, it is not sufficient for CVS to argue against Plaintiff’s 

evidence of actual anti-competitive effects.  Neither can CVS argue that the relevant CVS 

company data on discounts to cash customers and service declines is unpersuasive 

because it is too small in amount, included too few transactions, sampled too few 

customers, or does not provide a quantifiable quality/discount adjusted price actually paid 

by consumers.39  That Plaintiff disagrees with CVS’s view of the weight to be accorded 

this evidence highlights that the facts and their significance are in dispute, and are ripe for 

a trial on the merits.  In the summary judgment context a court construes all facts in the 

light most favorable to the nonmoving party and draws all inferences in favor of that 

party.  See Anderson v. Liberty Lobby, Inc.,477 U.S. at 255.  Here, that principle requires 

                                                                                                                                                 
Q: Did you ever provide anything in writing to Ms. Reardon about your recommendations 
for improving 2204 back in this time period, January of 2003? [Mr. Pope reported to Ms. 
Reardon during the period in question. See Pope deposition at 26-27] 
A: For the stores, no.  Pope deposition at 57-58.  

Despite Mr. Pope’s admission in testimony that CVS store #2204 is a currently a 
“challenge store,” Ms. Reardon testified that, as far as she is aware, CVS store #2204 is 
not currently (that is, as of January of 2004) a challenge store, a lack of communication 
that raises questions whether management at CVS is still not placing a high priority on 
the issue of CVS store #2204’s service quality.  Reardon deposition at 16.  
39 All of these arguments were implied during CVS’s deposition of Plaintiff’s economic expert, Dr. Gaier. 



that the Court accept that Plaintiff’s evidence is a strong indicator that CVS possesses 

substantial market power.     

 


